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1. OEPA asserts that the site discharges are primarily precipitation-induced. 
o That there would be dilution in the receiving waters when the outfalls discharge 
o There would not be a discharge during critical (low-flow) conditions 

2. Implementation of best management practices would minimize the discharge of pollutants 
3. OEPA 's understanding that USEPA Region 3 has been approving permits for 

precipitation-induced discharges in West Virginia without requiring numeric water quality 
based effluent limits for TDS-related parameters. 

4. OEP A states that the permit required biological and chemical monitoring are sufficient to 
demonstrate compliance with WQS. 

With this letter, we would like to respond to your assertions, point by point. 

1. Precipitation induced discharges 

OEPA's permit documentation lacked any existing flow discharge data for these ponds. Yet, 
contrary. to OEPA's assertion, the permit application did include the company's verification that 
the discharge would not be intem1ittent; see EPA Form 2D NPDES, page 2, III. Flows, Sources 
of Pollution and Treatment Technologies, Section C. The company checked "no" to the question 
of whether the discharges would be inte1mittent. The company also marked on the application 
average daily and maximum daily flow rates that it expects to discharge from these outfalls. 
These flows are significantly higher than what was reported in DMR data for the existing 
outfalls1

• Data show that the existing discharges occur frequently and in the absence of a 
precipitation event. The company proposes no improvements to the ponds. Therefore, it is 
reasonable to conclude that not only would the ponds discharge at least as frequently as they do 
now, but they are likely to discharge more frequently than they do now. 

Additionally, based on AEC's data submitted in response to EPA's February 14,2011, 
information request (issued pursuant to Section 308 of the CW A), it appears that Pond 001, 
proposed Pond 023 for this permit, discharges over 90% of the time. The DMR data also 
indicate that 81% of days when a discharge was reported were during dry weather when there 
was no precipitation. Therefore, the data do not support OEPA's assertion that these are 
precipitation induced discharges which will not occur during low flow conditions. The DMR 
data submitted were from November 2009 through December 2010. See Enclosure A for a tab1e 
showing the data that was submitted in response to EPA's information request. The majority of 
AEC DMRs for Pond 002, proposed Pond 024, during the same timeframe are blank except for a 
signature, so it is difficult to assess the nature of discharge without discharge data. 

1 Predicted flow rates: Outfall 023: 0.040 and 1.3 million gallons per day; Outfall 024: 0.025 and 1.01 million gallons 
per day, average and max daily, respectively} and existing flows based on DMRdata are (Outfall 001: 0.003 and 
0.010 million gallons per day; and at Outfall 002 the company only managed to report one result at 0.0015 million 
gallons per day 
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In addition, there should have been more infonnation available for outfall 001/023 but many of 
those DMRs were also submitted to OEPA blank other than the sif,'11ature line. We note that a 
blank DMR does not mean that the ponds were not discharging, as OEP A requires a code ("ac") 
be entered into the DMR fom1s if the company observes a no discharge condition. We further 
note that the company used that code on a few occasions when it observed a no discharge 
condition. 

Ohio DNR has a policy/procedure directive on the subject of Sediment Pond Design, 
(Engineering 96-1 ). This document indicates that a properly designed pond would have a 
dewatering device and that such device would work to allow water to exit the pond so that 

capacity is available for the next storm event. The document indicates that ODNR expects that 
ponds would be dewatered 2 to 7 days following a storm event. We note that based on the DMR 
data, discharges occurred even when precipitation was reported as 0 inches for seven consecutive 
days prior to the date of the measurement, including the day the measurement was taken. In 
addition, we note that for almost half of the attempted flow measurement events (45%), there had 
been less than 0.1 inch of total precipitation in the previous 4 days leading up to the date of 
measurement (including the date of measurement). 

OEPAstates it "believes that there is not a reasonable potential to violate water quality standards 
(WQS) from precipitation-induced discharges if the best management practices included in the 
permit are complied with." 

Before we specifically addTess the BMP issues, EPA would like to clarify, regarding OEPA's 
above statement, that even if the discharges were intem1ittent, that does not release the 
pem1itting agency from conducting a reasonable potential analysis (RP A). Intermittent 
discharges have the potential to cause acute and chronic impacts to aquatic life, depending on 
flow volume, duration, concentration of pollutants and other factors. 

2. Implementation of best management practices would minimize the discharge of 
pollutants 

AEC submitted projected effluent quality data, based on data from an existing pond (Pond 013) 
which is used to receive coarse coal waste pile runoff, which is the type of runoff proposed for 
this permit. AEC predicted that the effluent concentration ofTDS would be 3138 mg/L.2 The 
OEPA's numeric water standard for TDS is 1500mg/L. Data submitted by AEC in response to 
EPA's February 14,2011, information request included higher concentrations ofTDS for Pond 

2 
The AECs September 14,2012 consultant report submitted to OEPA, titled "Hydro-Chemical Analysis of Waste Water 

Discharge and Antidegradation Assessment: American Energy Corporation's Bennoc Coarse Coal Refuse Area Ponds 001 and 
002", page 5, Table 3. Expected Effluent Discharge Chemistry from Ponds 001 and 002 to Piney Creek include expected etl1ucnt 
concentrations ofTDS at 3138 mg/L and sulfate at 2438 mg/L 
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013, sample #AEC 02854, at 6860mg/L. Also included in AEC's same response, was data for 
Pond OOl(proposed Pond 023), sample #AEC 02848, at 4780mg/L TDS. (See enclosures) 

See Enclosure B for a detailed comparison of the BMP's included in the Bcnnoc permit with 
ODNR's existing BMP requirements. The requirements in this permit do not include any that 
are in addition to what ODNR already requires. In fact, ODNR requires far more than what this 
pennit would require in tenns of management practices. Therefore, if the outfalls that the 

company used to calculate the projected TDS concentration (3183 mg/L) in the discharge are in 
compliance with 0 DNR regulations, there is no basis to conclude that the presence of the san1e, 
but less robust requirements in the NPDES permit would result in lower TDS concentrations 
being discharged. 

3. OEPA's understanding that USEPA Region 3 has been approving permits for 
precipitation-induced discharges in West Virginia without requiring numeric water 
quality based effluent limits for TDS-related parameters. 

It is important to note that WVDEP's coal permits implement \Vest Virginia's numeric water 
quality standards by including WQBELs where reasonable potential exists; even when the state 
has made a determination that the discharge is intennittent. Further, when WVDEP is 
considering requirements to implement its narrative criteria, it requires the pennittee demonstrate 
the nature of the discharge through site specific flow data, DMRs, and precipitation data. 

Ohio has a numeric standard for total dissolved solids. Best management practices are not a 
substitute for WQBELs where there is the reasonable potential to exceed a numeric water quality 
standard. It is unclear why OEP A would provide a guidance document from West Virginia for 
the implementation of a narrative standard as justification for not implementing its ov.n numeric 
water quality standards in this Ohio pennit. That said we do have some comments on the West 
Virginia documents and the pennit records that were included in the October 8 letter. 

The West Virginia guidance documents recommend that several permit conditions be included in 

pennits if a numeric conductivity limit is not included. It seems that OEPA chose 2 out of 6 of 
these recommended conditions and is asse1iing that what was drafted would rise to the level of 
what would be included in a WVDEP drafted pennit which Region 3 would not object to. Most 
notably absent from the Bennoc permit are: 

• \\'hole Effluent Toxicity limits 

• (Sufficient) chemical monitoring 

• (Sufficient) in-stream biological monitoring 

• Aquatic Ecosystem Protection Plan 

• Adaptive Management Plan 
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We direct your attention to the table on Page 7 of the August guidance ("Justification and 
Backgrotmd for Permitting Guidance for Surface Coal Mining Operations to Protect West 
Virginia's Narrative Water Quality Standards", 47 C.S.R. 2 §§ 3.2.e and 3.2.i). This table 
presents WVDEP's stressor identification protocols, as used in their EPA-approved TMDL 
process. Conductivity greater than 1533 umbos/em and sulfate greater than 417 mg/L are 
identified as concentrations used to identifY whether or not ionic strength is a "definite stressor." 
In the ease of the Bennoc permit, the water quality standards being contemplated are 1500 mg/L 
TDS (relating to approximately 2400 umhos/cm) and OEPA's original draft limits are more than 
2,000 mg/L sulfate. 

4. Biological and Chemical Monitoring 

Biological Monitoring 
OEP A states that the permit requirements for biological and chemical monitoring are sufficient 
to demonstrate compliance with WQS. Biological Assessment requirements can be found in 
Section N on page 18 of the permit. Biological sampling is required "once during coarse coal 
refuse disposal operations and once not later than 3 years following reclamation." This 
biological assessment is not adequately defined in the permit, since Section N. 2. Study Plan 
requires that 6 months from the effective date of the pe1mit, a plan be submitted. It is difficult to 
ascertain how OEP A can detennine that a plan it has not yet received and so has not reviewed is 
sufficient to demonstrate compliance with water quality. 

Further, the frequency of biological monitoring is not sufficient for any decline in biota to be 
observed in a timely manner so that adaptive management strategies (as specified in the WVDEP 
guidance document) could be implemented that would reduce the impact of the discharges to the 
streams. Additionally, EPA notes the lack of a trigger for implementing adaptive management, 
and the absence of any description or requirement that the company develop an adaptive 
management plan. 

Chemical Monitoring 
Within the 2nd paragraph of page 2 ofOEPA's cover letter, OEPA again utilized its assertion that 
since the discharges are intermittent, monitoring frequencies should be reduced from twice a 
week to once a month for pH, TSS, chloride, sulfate, selenium, iron and manganese. Per 40 
C.F.R. §l22.44(i), the type, frequency and location of monitoring at each discharge location must 
be adequate to assure compliance with each effluent limitation, including narrative limits. EPA 
has established, based on data submitted within this letter, that these discharges do not appear to 
be intermittent and so reducing the monitoring frequency is not supported. OEPA in all of its 
other coal permits requires, at a minimum, twice monthly monitoring of chemical constituents. 
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There is no specific justification supplied by OEPA nor the permittee to support less frequent 
monitoring than what would be required of all other coal sector permittees in the state of Ohio. 

Conclusions: 
• OEP A's assertion that the pond discharges could be characterized as intermittent, 

precipitation-induced, and not occurring during critical low-flow conditions is not supported 
by the permit application or DMR data. 

• OEPA's argument that BMP's included in this permit would reduce the discharge ofTDS 
and related parameters is not supported by existing data and the BMP's included in the 
permit are even less stringent than what is already required by ODNR. 

• OEPA's argument that it is doing what has been approved in West Virginia for coal mining 
permits is: a) not relevant as the Bennoc situation differs from the examples provided by 
OEP A in support of this assertion; and b) not supported by the permit language as the 
Bennoc permit does not include the permit conditions described in the WVDEP guidance 
document. 

• OEPA's arguments for reduction in monitoring frequency are not supported; due to the actual 
nature ofthe flow, inadequate permit language and OEPA's standard monitoring frequency 
used in coal sector permits state\vide. 

We trust that this letter has clarified some of the issues raised in OEPA's October 8, 2013 cover 
letter. If you have any questions related to EPA's review, please contact Patrick Kuefler or Janet 
Pellegrini of my staff. Mr. Kuefler can be reached at (312) 353-6268 or by email at 
kuefler.patrick@epa.gov. Janet Pellegrini can be reached at (312) 886-4298, or by email at 
pellegrini. janet@epa. gov. 

Enclosures 

cc: Daniel Gill, Ohio EPA 

Sincerely, 

Kevin M. Pierard, Chief 
NPDES Program Branch 
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